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IN  THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),      

SONITPUR, TEZPUR 

G.R CASE NO:- 523/09 

Under section: -409 IPC. 

 

         State 

         -VS- 

Shri Gopal Ch.Chetry.                                                                                                                                                                                                                                                                                                                                                                                                                     

                        …………………accused. 

 

Present: - O. Mize, A.J.S. 

Counsel appeared:- 

For the prosecution: - L.Hazarika. 

For the defense: - S.K.Sharma. 

Evidence recorded on: -05.08.10, 15.12.10, 05.03.12, 27.11.12, 29.11.13,   

                                  26.12.13, 18.08.15 & 24.12.15. 

Argument heard on: - 20.01.16. 

Judgment delivered on: - 20.01.16. 

JUDGMENT 

                 The prosecution’s case in brief is that, on 31.03.09 the informant Shri 

Manash Jyoti Saikia had lodged a FIR at Jamuguri PS informing that, on the same 

day the Jamuguri student union recovered huge number of school books which 

were illegally kept in a grocery shop near Sabilal Upadhyay English School. 
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                 The police registered the case and after investigation laid charge 

sheet u/s 409 I.P.C against accused Gopal Ch.Chetry. 

                 The accused person was summoned to stand trial. Copies of the 

relevant documents were furnished to the accused person. The charge u/s 409 

IPC was framed and the charge was read over and explained to the accused 

person. The accused person pleaded not guilty and claimed to be tried. 

                The Prosecution examined ten witnesses including the I.O and closed 

its evidence. The accused person was examined u/s 313 Cr.P.C in which he 

pleaded his innocence. The defense’s side did not adduce evidence. 

                I have heard the argument of ld.Asstt.P.P for the state and ld. counsel 

for the accused person.                                                                             

POINT FOR DETERMINATION 

1.          Whether the accused person had committed criminal breach of trust and 

thereby committed an offence punishable u/s 409 IPC? 

DECISION WITH REASONS 

  I have gone through the entire evidence on record. Pw1- Shri Manash 

Jyoti Saikia is the informant and he has deposed that, he has instituted this case 

and he knows the accused person. The incident occurred on 31.03.09 at around 

01/02pm. He saw that, the books of Sabilal Upadhyay Madhya English School 

were sold at Kusum Devi’s shop and the accused person had allowed it to be sold 

at the shop. The police was informed and the book was seized. He lodged the 

FIR. At the time of the incident, he was the general secretary of Jamuguri 

student union. 

Pw2- Shri Abhijit Nath has also deposed that, he saw book at the 

Kusum Devi’s shop. Pw3- Shri Debo Dipankar Saikia has also deposed that, he 

saw book at the shelf of the shop. Pw8- Shri Rohit Burathugi has deposed that, 

he saw the school books & copies in a Pan shop and he put his signature in the 

seizure list as a seizure witness. Pw9- Shri Mahim Bora has also deposed that, he 

went to the grocery shop and saw the books and put his signature at the seizure 
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list as seizure witness. Pw10- Shri Nayan Jyoti Bora has also deposed that, he 

went to the shop and saw the books and put his signature at the seizure list as 

seizure witness. 

However, except Pw1, none of the Pws have deposed that, the books 

were sold at the shop. On the other hand, Pw4- Shri Til Bahadur Chetry has 

deposed that, the school building was damaged by a storm. So, the books were 

kept in the house of the chowkidar. In the cross-examination, Pw4 has also 

deposed that, the books were not kept in the shop for sale.   

Pw5- Shri Kusum Devi has also deposed that, due to the difficulties in 

the school, her husband kept the books in their house. Pw5 has also deposed in 

the cross-examination that, the books were not sold. 

Pw6- Shri Gurudas Biswas has also deposed that, the school building 

was damaged by a storm. So, the books of the school were kept in the house of 

the chowkidar. Pw6 has also deposed that, the books were not kept in the shop 

for sale.  

Pw7- Shri Hema Kanta Dutta is the I.O of this case and in the cross-

examination, Pw7 has deposed that, he filed the charge sheet within 2 days. O.C 

asked him to file the charge sheet immediately. Pw7 has further deposed that, 

some aspect of the investigation remained uncompleted. He could not contact 

SEBA officials to determine whether the seized books were meant for free 

distribution or not. Pw7 has also deposed that, he could not contact the 

governing body of the concerned school.  

  It appears from the evidence of Pws that, Pw1, Pw2, Pw3, Pw8, Pw9 

& Pw10 had seen the books at the shop and Pw1 had lodged the FIR. On the 

other hand, it appears from the evidence of Pw4, Pw5 & Pw6 that, the school 

building was damaged. So, the books were kept in the house of the chowkidar. 

Pw7 has also deposed in the cross-examination that, the school building was 

under construction. 

  Only Pw1 has deposed that, the books of Sabilal Upadhyay Madhya 

English School were sold at Kusum Devi’s shop and the accused person had 
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allowed it to be sold at the shop. However, the prosecution has not examined 

any person who purchased the books. 

  It also appears that, the managing committee of the school, teacher 

and staff or student of the school are not witness in this case and they have not 

instituted this case. It also appears that, Pw1 had lodged the FIR without any 

enquiry and thinking that the books were kept in the shop for sale. Because, Pw1 

has deposed in the cross-examination that, there is managing committee of the 

school. He does not know who are the president and secretary of the managing 

committee. He had no talk with the teacher or the student. He does not know 

how many books came from the government. He also does not know whether 

the husband of Kusum was the chowkidar of the school. He also does not know 

that, whether the books were kept in the house of chowkidar due to the 

renovation of the office-cum-library. Pw1 has also deposed in the cross-

examination that, he lodged the FIR due to doubt after seeing the books. Pw1 

has also deposed that, he does not know any customer who bought the book. 

Pw1 has also deposed that, managing committee, teacher or staff of the school 

did not say that, the books of the school were misappropriated or sold. He did 

not inform the managing committee before lodging the FIR. Pw1 has also 

deposed that, he had not stated in the FIR or before police that, he saw the 

accused selling the books. Pw1 has also deposed that, he has no personal 

knowledge about the accused person and he came to know the accused person 

as the headmaster after seeing him at the police station. 

  In the cross-examination, Pw2 has also deposed that, the shop of 

Kusum is inside the boundary of the school and he knows that, the shop belong 

to the chowkidar of the school. Pw2 has also deposed that, he never heard any 

complaint against the accused person. Pw2 has further deposed that, he does 

not know why the police had arrested the accused person. Pw2 has also deposed 

that, he did not see the selling of the books. Pw2 has further deposed that, the 

case was instituted due to suspicion. 

  Pw3 has also deposed in the cross-examination that, he did not see 

the selling of books. Pw3 has also deposed that, he does not know why the 
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books were kept in the shop and he does not whether there was repairing work 

at the school. 

  Pw8 has also deposed in the cross-examination that, the chowkidar’s 

quarter is inside the school compound and has a shop adjoining the quarter. Pw8 

has also deposed that, he had not seen anyone buying or selling the books. 

  Pw9 has also deposed in the cross-examination that, the chowkidar’s 

quarter is inside the school premises. The school was damaged due to bad 

weather. He does not know whether the books were brought from the school to 

chowkidar’s house to prevent damage. Pw9 has further deposed that, the seizure 

list was prepared in the police station and he signed it on being asked. 

  Pw10 has also deposed that, the school was damaged. So, the books 

were kept in the chowkidar’s house for preservation. Pw10 has also deposed 

that, he did not see the selling of the books in the shop. Pw10 has also deposed 

that, he signed the seizure list in the police station on being asked & without 

reading it. 

  Hence, it appears from the entire evidence on record that, books 

were kept in the quarter of the chowkidar of the school which is situated inside 

the school compound and the quarter had an attached shop. The books were 

kept in the chowkidar’s quarter for protecting the books from being damaged as 

the school was damaged by bad weather and repairing works was going on. It 

also appears that, pw1 had lodged the FIR in suspicion after seeing the books 

and it is clear from the cross-examination of Pw1 that, he does not know 

anything about the school or about the books. 

  To bring home an offence punishable u/s 409 IPC, the prosecution is 

to prove that, the accused was entrusted property in any manner, or that such 

property was in his dominion in his capacity of a public servant, or as banker, 

merchant, factor, broker, attorney or agent, in the way of his business in such 

capacity and the accused committed breach of trust in respect of that property. 

But, the evidence of prosecution witnesses does not in any manner satisfy the 

requirement of section 409 IPC. 
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  Therefore, in the view of above finding, the accused person cannot 

be held liable for the alleged offence and accused person is deserves for acquittal 

from this case.  

 ORDER  

                In the view of the above findings and decision, accused Gopal Ch. 

Chetry is acquitted from the charge u/s 409 IPC and set him at his liberty 

forthwith. Deliver the seized books to the Sabilal Upadhyay Madhya English 

School, Jamuguri. The bail bond of accused person will be remained in force for 

six months from today. 

               Given under my hand and seal of this court. 

                    

                                                              Sub-Divisional Judicial Magistrate (S),  

                                                                            Sonitpur, Tezpur 
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APPENDIX 

Prosecution has examined the following witnesses:- 

Pw1- Shri Manash Jyoti Saikia. 

Pw2- Shri Abhijit Nath. 

Pw3- Shri Debo Dipankar Saikia. 

Pw4- Shri Til Bahadur Chetry. 

Pw5- Shri Kusum Devi. 

Pw6- Shri Gurudas Biswas. 

Pw7- Shri Hema Kanta Dutta. 

Pw8- Shri Rohit Burathugi. 

Pw9- Shri Mahim Bora. 

Pw10- Shri Nayan Jyoti Bora. 

Prosecution has exhibited the following documents:- 

Ext.1- FIR. 

Ext.1(1)- signature of PW1. 

Ext.2- seizure list. 

Ext.2(1)- signature of Pw4. 

Ext.2(2)- signature of Pw5. 

Ext.2(3)- signature of Pw6. 

Ext.2(4)- signature of Pw7.  

Ext.2(5)- signature of Pw8. 

Ext.3- seizure list. 
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Ext.3(1)- signature of Pw7.  

Ext.3(2)- signature of Pw9.  

Ext.3(3)- signature of Pw10. 

Ext.4- Charge sheet. 

Ext.4(1)- signature of Pw7. 

Defence’s side has not examined any witness. 

 

 

 


